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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL CIVIL JURISDICTION

WRIT PETITION NO.1703 OF 2013 @

Lalit Kumar Modi

Son of Mr.K.K. Modi,

resident of 117, Salone Street,

London, through his Constituted

Attorney Mr.Mehmood M. Abdi,

son of Late Mohammad N. Abdi,

residing at A-901, Meera Towers,

Near Mega Mall, Oshiwara, <&

Andheri (West), Mumbai - 400 X ...Petitioner

.Versus..

1) Special Director,
Directorate of Enfarcement
Government of India, Ministry of
Finance, Depa of Revenue,
101, Jana i
Walchand

“‘ .
istant:Director,
rnment of India, Ministry of

inance, Department of Revenue,
01, Janambhoomi Chambers,

2)

@ Walchand Hirachand Marg,

Mumbai - 400 001. ...Respondents

Mr.Aspi Chinoy, Senior Counsel with Mr.Swadeep Hora and
Mr.Gaurav Gopal i/lb Wadia Ghandy & Co. for the Petitioner.

Mr.Kevic Setalvad, Additional Solicitor General with Mr.Sumit Patni
and Mr.Som Sinha i/b Mr.Dhiren Shah for the Respondents.
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CORAM: S.J.VAZIFDAR & &
B.P. COLABAWALLA, JJ.

DATE : 6TH FEBRUARY, 2014.
ORAL JUDGMENT (Per S.J. Vazifdar, J.) :-
1. Rule. With the consent of the parties is@

returnable forthwith and heard finally.

2. Respondent Nos.1 and 2 are the Special Director and the

Solicitor General,
an affidavit in reply.
He reiterated the statement e during the course of the hearing.

4, The petition in effect challenges the opinion of respondent
No.1 under rule~4\'of the Foreign Exchange Management
(Adjudication ings and Appeal) Rules, 2000 (hereafter
referrehe “Adjudication Rules”) to hold an inquiry as to
w e\petitioner has contravened the provisions of section 13
e Foreign Exchange Management Act, 1999 (hereafter referred

as “the Act”). The “opinion” is referred to in a letter dated

21.03.2013 which is also challenged.

In view of a judgment of the Supreme Court and a
judgment of a Division Bench of this Court, we have upheld the
challenge on the ground that the respondents failed to furnish the

documents relied upon by the first respondent in the show cause
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notice and on the ground that there are no reasons for the opinion. &
5. The petitioner seeks an order directing the respondents to &
supply all the documents referred to in a complaint dated 13.07.2
and not annexed to the complaint and the show cause notice
order quashing a letter dated 04.06.2013 by which the respondents
refused to furnish the documents to the petitioner.
6. The petitioner also seeks a setting aside the
decision contained in a letter dat 16.12.2011 passed by
respondent No.1 and an ord §> ir e respondent's to

\N

er dated 22.09.2011. By the

responde

alternative the petitioner seeks an order directing

spondent No.1 to recall the show cause notice dated
@) .2011.

The petitioner has also sought an order directing the
respondents to furnish the opinion formed by respondent No.1 in
terms of rule 4 (3) of the Adjudication Rules. Mr.Setalvad stated that
there was no opinion separately recorded. This relief therefore does

not survive. The petitioner has therefore challenged the purported
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“opinion”. &
7. The Board of Control for Cricket in India (hereinafter &
referred to as the BCCI) is a Society registered under the Tamil N
Societies Registration Act. BCCI has formed several commi m
assist its functioning including the Indian Premier League (hereinafter
referred to as the IPL). The IPL has a Governing Counc prising

of thirteen members which included the offi rers of the BCCI as

ex-officio members. The decisions relatingto IPL are taken by the

Governing Council. The petition e Vice Presidents of

the BCCIl and was appoi e-chairman of the Governing

Council of the IPL at the relevant.time. He continued in this position
upto 26.04.2010.

8. Sec -r f the Act provides for penalties for
contrayentior rovisions of the Act or any rule, regulation,
notifi ction or order issued in exercise of the powers under

t the contravention of any condition subject to which an

@ risation is issued by the Reserve Bank of India (RBI). Section
6(1) of the Act entitles the Central government to appoint as many
officers of the Central government as it thinks fit as the Adjudicating
Authorities for the purpose of adjudication under section 13.
Respondent No.1 is an Adjudicating Authority. Section 16 provides

that :-
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sub-section (1) except upon a complaint in writing
made by any officer authorised by a general or special
order by the Central Government”.

no Adjudicating Authority shall hold an enquiry under @

The respondents have initiated proceedings agai

petitioner on the ground that he is vicariously liable(in view of his
aforesaid position/office in the BCCI. Section 42 of th t which

provides for vicarious liability reads as un

“42. Contravention by com

every person who,.at the time the contravention was
committed, was in c e of, and was responsible to,
the company for the conduct of the business of the

nowledge or that he exercised due diligence to
prevent such contravention.

@ (2) Notwithstanding anything contained in sub-

section (1), where a contravention of any of the
provisions of this Act or of any rule, direction or order
made thereunder has been committed by a company
and it is proved that the contravention has taken place
with the consent or connivance of, or is attributable to
any neglect on the part of, any director, manager,
secretary or other officer of the company, such
director, manager, secretary or other officer shall also
be deemed to be guilty of the contravention and shall
be liable to be proceeded against and punished
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accordingly. &

Explanation.—For the purposes of this section—

(1) “company” means any body corporate and include
a firm or other association of individuals; and

(i) “director”, in relation to a firm, means artnerin

the firm.”
9. Respondent No.2, the Assistant Director, on 13.07.2011
filed a complaint before the Special Directo dent No.1, who is

enquiry against the

of the contraventions

mentioned in the complai mplaint is filed against the

petitioner, the BCCI, the honorary secretary and honorary treasurer
of the BCCI, the State Bank of Travancore and its chief manager. For

the purpose of thi ition it is not necessary to refer to the contents

of the ot 5 detail. The contents of the complaint relevant for
f this petition and at this stage are as follows.
On receipt of certain reliable information inquiries were
tiated by the Directorate of Enforcement regarding the conduct of
Twenty20 cricket tournaments known as the IPL organised by the
BCCI. On the basis thereof, directives were issued to the BCCI to
furnish information and details. Information was also received from
various other sources. The same indicated large scale irregularities in

the conduct and functioning of the IPL necessitating a
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comprehensive investigation in respect of IPL and its franchisees. &
The petitioner’s position in BCCI is mentioned. During the course of &

the investigation it was learnt that International Management gr

(UK) Limited (hereinafter referred to as IMG) had been a oi

the BCCI for providing consultancy services to the IPL/ and thatBCCI

had made payments to it totalling about Rs.30.00 crores: Cl had
made several other payments as well on acc of consultancy fees
to IMG. The consultancy services we rocured from IMG from
outside India which required prio %% e RBI under section 5

of the Act read with rule ign Exchange Management

(Current Account Transactions les, 2000. BCCI had however not

made any applicati to the RBI in relation to procuring the

consultancy s es IMG. The result of the investigation as
stated .in in was that the BCCI had drawn foreign
exch ess of the permissible limits and had entered into the
nsactions without the prior approval of the RBI and thereby
@}0 vened the provisions of section 5 of the Act. Accordingly, the
omplaint concluded that in view of section 42 of the Act and in view

of his position in the BCCI, the petitioner was vicariously liable for the

said offences. Respondent No.2, the complainant, inter alia sought
permission to rely upon the documents mentioned in the “Annexure”

to the complaint. The Annexure referred to 13 documents inspection
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whereof was granted to the petitioner. The question is whether the &
petitioner was also entitled to the other documents mentioned in the &
complaint.
10. Pursuant to the complaint, respondent No.1 s
show cause notice dated 20.07.2011 upon the BCCI| the petitioner,
the honorary secretary and the honorary treasurer of th Cl. The

ted contraventions

Act. In view of the submissions aon behalf of the petitioner and the

respondents, it is necessary to note that the show cause notice does

not itself refer t ments.
11. @oner by his advocates' letter dated 22.08.2011

show cause notice relied upon various documents

ich had not been supplied and sought inspection of the
@) ents particularised in the letter. During the course of the

earing of this petition, the respondents agreed to give the petitioner
inspection of all the documents except those pertaining to the
franchisees referred to in paragraph 3(f) and the documents referred
to in paragraph 3(k) of the said letter. It is however, important to set

out paragraph 3 in view of the submissions on behalf of parties. The
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petitioner also sought inspection of any other documents or &

statements in the respondent's possession which he may find
relevant for the purpose of drafting a reply. Paragraph 3 of the le
which specified certain documents reads as under :-

“3. However, having gone through(the same
we find that the Show Cause Notice d the
Complaint upon which it is based rely upon ous
documents, some of which have not been supplied to
us. Without those documents, |d be seriously
prejudiced and handicapped paring any

meaningful and effective reply. Thaose documents as
evidenced from bare regdin %o mplaint are -

(@ The “reliable” ~and order initiating
enquiries ope thereof as relied
[ complaint.

(b) Directives dated 29.05.2008 and 14.07.2008
issued to the BCCI by ED as relied upon in para
11-of the complaint.

(c) dated 4.07.2008, 7.08.2008 and
0.2009 within by BCCI to ED as relied upon
In para 1.1 of the complaint.

Print and Electronic Media Reports relied upon
by ED as relied upon in para 1.1 of the
complaint.

@ (e) Directives requisitioning documents from BCCI,

franchisees, media and commercial right
holders and the concerned Authorised Dealers
as relied upon in para 1.1 of the complaint.

(H Replies and Documents supplied by BCCI,
franchisees, media and commercial right
holders and the concerned Authorised Dealers
in terms of above directives as relied upon in
para 1.1 of the complaint.

9/47

::: Downloaded on - 14/02/2014 18:10:16 ::



wpl703-13

() The letters dated 25.6.2010 and 26.6.2010 of
the BCCI and the documents received therewith
as relied upon in para 1.3 of the complaint.

(h) The statement of Mr.N. Srinivasan dated
8.7.2010 relied upon in para 2.5 of t
complaint is in continuation to his statem
recorded on 7.7.2010 and is ef
incomplete. The statement dated 7.7.2010 jof
Mr.N. Srinivasan has not been provid

(). Directive dated 21.05.2010 issued to IMG as
relied upon in para 2.7 of plaint.

()} Letter dated 16. 07 2010 've y IMG to ED as

(k) The statemen . e
12.10.201 [ n in para 2.10 by
reference and incorporates the
statements o ul Manning, John Loffhagen
and Peter Griffiths tendered on 29" and 30"
Sept\2010 to ED. The  statements of Paul

INg and John Loffhagen have not been
Vi which makes the  statement of
w Wildblood incomplete.”

enforcement officer for the Special Director -

ondent No.2 stated that the respondent No.1 desired “that copies

@ the documents referred to in the complaint but not mentioned in
the Annexure to the complaint, may be supplied to the noticee ....... ”

By a further letter dated 24.11.2011 respondent No.2 - the Assistant
Director informed the petitioner’s advocate to collect the copies of the

documents relied upon in the show cause notice. It is important to

note that this letter was written with reference to the petitioner’s said
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letter dated 22.08.2011 demanding inspection.

(B).

As the respondents failed to furnish inspection of the

documents, the petitioner addressed reminders. Ultimately

Enforcement Officer for the Special Director addressed the im

letter dated 16.12.2011 which reads as under: —

@- same were raised before us we would refer to them while dealing

ie

“I am directed to refer to your lett ted
December 6, 2011 and this office letter of even no.
dated 22/09/2010 on the subject ; inform you as

pplied copies of

under.
3 @» S
q ‘% to the complaint.
ns 1

nentioned in the
at it cannot be supplied
at this stage as t atter’is still under investigation
and the Departm is not relying on those
documents as the references of these documents in
the complaint do not give rise to any prejudice to the
detrim e noticee.

This office has
th documents listed i
As far as other
complaint, the |

f any specific document is relevant to your

de u may request for the same with specific
- ns for such a request.”

hereafter further correspondence ensued between the

in the course of which they raised their rival contentions. As

with their submissions.

13.

preliminary reply without prejudice to his contentions regarding the

The petitioner by a letter dated 25.07.2011 submitted a

respondent’s failure to give him inspection of the said documents.

14.

Respondent No.1 did not entertain the application for
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inspection of documents any further. Instead by his letter dated &
21.03.2013, which is also impugned, he informed the petitioner that &
after considering the cause shown by him he was of the opinion t

the adjudication proceedings as contemplated under sectio

the Act should be held against him in accordance with the procedure
laid down in Rule 4 of the Adjudication Rules and fixe date for
personal hearing before him. The petitioner by the said letter

granted an opportunity to appear hir r through a legal

practitioner / chartered accou pondent No.1 for a
personal hearing. He was ' that if he failed to appear,
respondent No.1 may proceed the case in his absence and pass

an adjudication ordek‘\on the basis of the material and evidence

available to hiny
ne of the contentions raised by Mr.Chinoy it is

nce to note that this letter stated nothing more. It

o reasons for the first respondent’s decision to initiate

@IJ ication proceedings against the petitioner under rule 4.
r.Setalvad confirmed that no reasons for this order are separately

recorded or even passed.

15. The first issue pertains to the determination of the

documents that the person served with a notice under section 13 of

the Act is entitled to inspection of.
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furnish all the documents that are relevant to the case irrespective of

Mr.Chinoy submitted that the authorities are bound to &

whether they are referred to and relied upon in the notice to sh

cause or

not. Alternatively he submitted that the authoriti

bound to furnish inspection of all documents referred to orrelied
upon in the notice to show cause. In the further a tive he
submitted that the authorities are in a t bound to furnish

inspection of documents relied upon by the

show cause. Mr.Setalvad submi tg ha

rities in the notice to

authorities are bound to

furnish inspection only of the do X relied upon in the notice to

show cause.

16.

The manner of holding an Inquiry for the purpose of

ion 13 is prescribed by rule 4 of the
reads as under : —

Holding of inquiry.—

(1) For the purpose of adjudicating under
Section 13 of the Act whether any person has
committed any contravention as specified in that
section of the Act, the adjudicating authority shall,
issue a notice to such person requiring him to show
cause within such period as may be specified in the
notice (being not less than ten days from the date of
service thereof) why an inquiry should not be held
against him.

(2) Every notice under sub-rule (1) to any such
person shall indicate the nature of contravention
alleged to have been committed by him.
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(3) After considering the cause, if any, shown %
by such person, the adjudicating authority is of the
opinion that an inquiry should be held, he shall issue a
notice fixing a date for the appearance of that person

either personally or through his legal practitioner g
chartered accountant duly authorised by him. @

(4) On the date fixed, the adjudicating authority
shall explain to the person proceeded aga his
legal practitioner or the chartered accountant, as the
case may be, the contravention, alleged to have been
committed by such person in e provisions of
the Act or of rules, regulations,
or orders or any conditio t to which an
authorisation is issuedpy t @ ve Bank of India in
respect of which traventio

taken place.

(5) The adj
an opportunity to such person to produce such
or evidence as he may consider relevant
and if necessary, the hearing may be
uture date and in taking such evidence

While holding an inquiry under this rule the
adjudicating authority shall have the power to summon
and enforce attendance of any person acquainted with
the facts and circumstances of the case to give
evidence or to produce any document which in the
opinion of the adjudicating authority may be useful for
or relevant to the subject-matter of the inquiry.

(7) If any person fails, neglects or refuses to
appear as required by sub-rule (3) before the
adjudicating authority, the adjudicating authority may
proceed with the adjudication proceedings in the
absence of such person after recording the reasons
for doing so.
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(8) If, upon consideration of the evidence &
produced before the adjudicating authority, the
adjudicating authority is satisfied that the person has
committed the contravention, he may, by order in

writing, impose such penalty as he thinks fit
accordance with provisions of Section 13 of th @

(9) Every order made under sub
Rule 4 shall specify the provisions of the A
rules, regulations, notifications, direction or orders or
any condition subject to which authorisation is
issued by the Reserve Ban la in respect of
which contravention has taken p and shall contain
brief reasons for such decisj

&
(10) Every or % sub-rule (8) shall
be dated and signed e adjudicating authority.
(11) A copy he order made under sub-rule

(8) of Rule 4 shall be supplied free of charge to the
person against whom the order is made and all other
copies ceedings shall be supplied to him on

pa i ying fee @ Rs. 2 per page.
The copying fee referred to in sub-rule (11)
be paid in cash or in the form of demand draft in
ur of the adjudicating authority.”

his case concerns only the first stage which is covered
b rules (1), (2) and (3) of rule 4. The procedure under sub rule
1) is not contemplated by any of the provisions of the Act per se. Itis
provided only by rule 4. The Legislature could well have provided for
a hearing of the matter directly without giving the said person an

opportunity of showing cause even against the holding of an inquiry

under section 13. This aspect of rule 4 was dealt with in paragraph
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23 of the judgement of the Supreme Court in Natwar Singh v. %
Director of Enforcement, (2010) 13 SCC 255, which reads as &
under :—

“23. The Rules do not provide and empowe %
adjudicating authority to straightaway 3

inquiry into allegations of contravention [
person against whom a complaint has be
by it. Rule 4 of the Rules mandates tha
purpose of adjudication whether any person has
committed any contraventi adjudicating
authority shall issue a notice to son requiring

held against him. It is clear,
rule that show-caus [
the purposes of ma
contravention

ce.to be\so issued is not for
%% cation into alleged
r~the purpose of deciding

whether an inqui ould-be held against him or not.
Every such notice is.required to indicate the nature of

contravention alleged to have been committed by the
person concerned. That after taking the cause, if any,

show ch person, the adjudicating authority is
requi m an opinion as to whether an inquiry is
requi o))be held into the allegations of

ont tion. It is only then the real and substantial
iry into allegations of contravention begins.”

he Supreme Court then dealt with the question as to

18

ich~documents the authority is bound to supply to the said person

en at the stage under sub-rule (1), (2) and (3) as under :-

“31. The concept of fairness may require the
adjudicating authority to furnish copies of those
documents upon which reliance has been placed by
him to issue show-cause notice requiring the noticee
to explain as to why an inquiry under Section 16 of
the Act should not be initiated. To this extent, the
principles of natural justice and concept of fairness
are required to be read into Rule 4(1) of the Rules.
Fair procedure and the principles of natural justice are
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in-built into the Rules. A noticee is always entitled to
satisfy the adjudicating authority that those very
documents upon which reliance has been placed do

not make out even a prima facie case requiring any

further inquiry. In such view of the matter, we hold

that all such documents relied on by the authority

required to be furnished to the noticee enabling him to
show a proper cause as to why an inquiry

be held against him though the Rules do not provide
for the same. Such a fair reading of the ‘provi
would not amount to supplanting the proce laid
down and would in no manner frustrate the apparent
purpose of the statute.

Part V: Duty of Adequate osure

e hat arises for
r \the adjudicating authority

even at the pr ge is required to furnish
copies of all the uments in its possession to a
noticee even for the purposes of forming an opinion
as to whether any inquiry at all is required to be held.

32. The re
consideration is whe

33. his regard, the learned Senior Counsel
for ellant pressed into service the doctrine of
equate disclosure which according to him is
ential part of the principles of natural justice
doctrine of fairness. A bare reading of the
rovisions of the Act and the Rules do not support the
plea taken by the appellants in this regard. Even the
principles of natural justice do not require supply of
documents upon which no reliance has been placed
by the authority to set the law into motion. Supply of
relied on documents based on which the law has
been set into motion would meet the requirements of
the principles of natural justice. No court can compel
the authority to deviate from the statute and exercise
the power in altogether a different manner than the
prescribed one.

36. In the present case, the inquiry against the
noticee is yet to commence. The evidence as may be
available upon which the adjudicating authority may

17/47
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place reliance, undoubtedly, is required to be
furnished to the person proceeded against at the
second stage of inquiry into allegations of
contravention. It is at that stage, the adjudicating

authority is not only required to give an opportunity to

such person to produce such documents as evidence
as he may consider relevant to the inquiry, but (@
enforce attendance of any person acquaint ith the

facts of the case to give evidence or to produce
document which in its opinion may be u
relevant to the subject-matter of the inquiry.~H-iS no
doubt true that natural justice often requires the
disclosure of the reports idence in the
possession of the deciding aut such reports

inquiry may have to bg fu_r ed unless the scheme

of the Act specificall pr disclosure.
44, In o hese decisions do not

assist the appella case in any manner whatsoever
because the documents which the appellants wanted
in the present case are the documents upon which no
reliance placed by the authority for setting the
law in n. Observations of the courts are not to
clid’s theorems nor as provisions of the

be as
st servations must be read in the context
they appear. A line or a word in a judgment
ot be read in isolation or as if interpreting a
statutory provision to impute a different meaning to
the observations (see Haryana Financial Corpn. V.
Jagdamba Oil Mills.)

47. It appears that those Acts recognise rights
of accused persons in a criminal case to a fair trial. It
Is clear that disclosure of unused material in criminal
proceedings in the United Kingdom is regulated by
the provisions of those Acts and applicable to criminal
trials where the accused are charged with criminal
offences. Duty of disclosure of unused material is not
a definite concept to be applied in any and every case
in this country. There is no such Act or law as in the
United Kingdom, nor any procedure prescribed for
disclosure of unused material in criminal proceedings.
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In the present case, the appellants are not defendants
in any criminal trial. The judgment has no application
as to the fact situation and the law applicable in the
United Kingdom is not applicable to either the

adjudicatory proceedings or even criminal trials in this

country.
48. On_a fair reading of the statuﬁd @

Rules suggests that there is no duty of disclosure |of
all the documents in possession of the adjudicating
authority before forming an opinion that an inquiry is
required to be held into the alleged contraventions by
a noticee. Even the principleﬁ\of//nﬁl‘ural justice and
concept of fairness do not require the statute and the

Rules to be so read. Any © r\@erpretation may
result in defeat of the yery t@ of the Act. Concept
of fairness is not a Stre

a et) The principles of
natural justice are t\.intended to operate as
t\statutory inquiries. Duty of

roadblocks to

adequate disclos iIs only an additional procedural
safeguard in order ensure the attainment of the
fairness and it has its own limitations. The extent of its

applicability\depends upon the statutory framework.”

19. Par , 47 and 48 of the judgement are a
complete w 0 Mr.Chinoy’s submission that the person is
documents in the possession of the Adjudicating

respective of whether they have been relied upon by him

. Even on principle this extreme proposition is not well founded

hen a person is showing cause at the stage contemplated by sub-
rules (1), (2) and (3) of rule 4. At this stage a person is merely entitled
to satisfy the authorities that the basis on which he is proceeding is
erroneous.

20. Nor do we find the judgement to support Mr.Chinoy’s first
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alternative submission that in any event a person is entitled to all the &
documents referred to in the show cause notice. By the words &
“referred to” we mean merely mentioned in the show cause notice:
the information or documents are merely mentioned in th@
cause notice the person would not be entitled to| particufars or
inspection thereof. It is only those documents which are d upon
by the Adjudicating Authority in the show otice that a person
is entitled to inspection of. There is n agic in the expressions
“referred to” and “relied upon”. A<\> r titled at this stage to

information or documents relied xy the Adjudicating Authority
meaning thereby information or_documents which are the basis on

which the show cause notice is issued. In other words they are

entitled to informati or documents which have led to the
to issue the show cause notice. A person
ntitled to inspection of a document which is merely

in the show cause notice for it played no part in the

@ tion of his opinion that an inquiry should be held.

1. The show cause notice may refer to documents which the
Adjudicating Authority relied upon. Such documents may in turn refer
to other documents. Whether a party is entitled to such other
documents would depend upon whether the Adjudicating Authority

relied upon them as well. That would depend upon the facts of each
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case. Merely because the Adjudicating Authority relied upon a &
document in the show cause notice, it does not necessarily follow &
that all the documents referred to in such documents were also reli
upon by him or formed the basis on which he formed his o in@\
an inquiry should be held.
22. A view to the contrary would render the entire eedings
unwieldy at the outset causing an enorm in the Inquiry. The
opportunity to persuade the authority not\to ‘even proceed with the
inquiry is an additional right con e?r% les and ought not to

be permitted to be abuse ns’against whom inquiries are

proposed to be held, to delay the‘inquiry.

23. Mr.Chinoy"
'ﬂg e e of the Delhi High Court in Natwar Singh's
Lt Del) 345, is also not well founded. We will

gment again in another context. Paragraph 25 records

eliance upon paragraph 25 of the judgment

of the learned

tement on behalf of the Directorate to the effect only those
ents which are “referred to or relied upon” have to be

disclosed to the affected parties and that the documents “which are
neither referred to nor relied upon” are not required to be disclosed to
such persons. It was therefore, submitted by Mr.Chinoy that even
according to the department, it is bound to furnish inspection and

copies not merely of the documents relied upon in the show cause
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notice but also the documents referred to therein. &
24. Neither the Act nor the Adjudication Rules can be &
interpreted on the basis of the statements or concessions made
counsel. This is assuming that the stand of the respondents ;-
the Delhi High Court was that even the documents not relied) upon

but merely referred to in the show cause notice must be ished to

the persons. It is doubtful whether the sali cession was even

25. The exercise in each case is to determine whether the
documents of whi ction is sought by the person were relied
upon by the-firs ondent or whether they were merely mentioned

in the-sh se notice. Before we do so, it would be convenient to

0 broad propositions advanced by Mr.Setalvad.

Mr.Setalvad contended that even if some of the
documents referred to in the complaint are sufficient to sustain an
order directing an inquiry, it is not necessary to furnish all the
documents even if they are held to have been relied upon in the
show cause notice.

27. The submission is contrary to the judgment in Natwar
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Singh's case. Every document relied upon in the show cause notice &
ought to be furnished to the said person. A view to the contrary would &

involve a cumbersome procedure and hearing before the Court

every case where a party challenges the holding of an in uir@

clause (3) of rule 4.

28. In the present case we are not inclined to ept this

submission even assuming it is well founded. e noted earlier the

respondents opted to proceed to the | “hearing of this matter
O

without an affidavit in reply. It iffi IS case to ascertain

whether the show cause notice issued on the basis of each or

some of the documents relied n or whether it was issued on the

basis of all the documents taken together. Vicarious liability under

@ edge or that he exercised all due diligence to prevent such
ontravention. Thus even if some of the documents relied upon
indicate a contravention under section 13, it would not be a ground
for denying a person inspection of all the documents relied upon.
They may be relevant regarding the persons personal defence under

the proviso to section 42.
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This view is supported by the judgment of a Division

vs. Union of India & Anr. 2013(12) LISOFT 81 = 2013(5) ALL

551 where the Division Bench rejected a similar contention.

30.

“13. According to the learned
Solicitor General, the objections which
raised by the petitioner would be conside and
reflected in the final adjudication order which the
Adjudicating Authority would pass, Itis this final order
which is appealable to the Appellate. Tribunal for

on Rules, a dead
garned Additional
objective of receiving
objections to the cause notice and forming an
opinion whether not the inquiry should be
conducted further, has been provided only for the
purpose of\ensuring that the authorities under the Act
do not ed against persons who are complete

stra e alleged contravention under the Act.
Th provision according to him can have no
appli where prima facie, the noticee is

\ected to the alleged contravention such as in the

provision. The sub
Solicitor Gener

respondent would render th
in Rule 4(1) and (3). of~Adjudics
oo

he impugned notice for personal hearing has been
issued on 6 June 2013.

14. This submission of the learned Additional
Solicitor General would require one to read words into
Rule 4 of the Adjudication Rules that the objections to
the show cause notice would be considered, only if
they are of particular type, such as, the noticee is a
stranger to the proceedings and no other objection
would be considered while deciding whether or not
the adjudication must be proceeded with further.”

We express no opinion regarding cases where the
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documents though relied upon are not furnished for any special &
reason such as where granting inspection would prejudice &
investigations. Such a defence would have to be pleaded
established. The respondents have not even filed an affidat
point is therefore, kept open.
31. Mr.Setalvad submitted that in the case be us the
complaint relied upon only the documents /Jisted in the Annexure
thereto and not to the other documents referred to in the complaint.
% Si se, the authority had

X mentioned in the annexure

veral documents, which were only

He contended that even in Na

granted inspection only of t
and had refused inspection of

t of the show cause notice. Neither the

referred to in the r

tion on the reading of Natwar Singh's case

low’that the documents referred to in the rest of the show

@ notice are not relied upon. The question would still remain
hether such documents i.e. documents referred to in the notice

other than those mentioned in the annexure thereto are relied upon

or not. If they are the authorities are bound to furnish them. In the
present case the complaint does not in any event state that the

documents other than those referred to in the annexure thereto are
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not relied upon. In fact the last sentence specifically stated “That the &
complainant (Respondent No.2) seeks permission of the Adjudicating &
Authority (Respondent No.1) to refer to and rely inter-alia on
documents mentioned in the “Annexure” to the complaint.” It i%ﬁ
from the expression "inter-alia” that the complaint did not rely only
upon the documents referred to in the Annexure thereto.
33. The judgment in Natwar Singh's does not support
Mr.Setalvad's contention in this regard en.krom a reading of the
judgment as a whole and alo i ment of the learned
single Judge and of the Diwvisio in that case, it is apparent
that the petitioner therein sou not merely the documents relied
upon but also those in\ the “possession” of the authorities which he
believed supp h se on merits. It is to these documents that

A entitled to. For instance in paragraph 7, it is

he appellant had, after receiving the show cause

@ ents “in possession” of the authorities in respect of the case
cluding the 83,000 documents, allegedly procured from a party in
USA in connection with the case. In paragraph 7, it is further noted
that the copy of all such documents “as relied upon by the
Adjudicating Authority” were furnished. The fact that the appeal was

dismissed, does not indicate that the 83,000 documents were relied
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upon by the Adjudicating Authority. The fact is that what the appellant &
sought in that case was the copies of the documents “in possession” &
of the Adjudicating Authority and not the copies of the docume
relied upon by them. Had the Supreme Court come to the co
that those documents had been relied upon in thel showicause
notice, the result would have been entirely different. Thi obvious
from the fact that in the paragraphs quete ove, the Supreme

Court held that fairness required the Adjudica Authority to furnish

the copies of those documents sliance had been placed

in the show cause notice. | 1, it is expressly stated that

principles of .“n' al j e do not require supply of documents upon
' been placed by the Adjudicating Authority. In

it is held that there is no duty of disclosure of all the

@ therefore, that the 83,000 documents were not even referred to
the show cause notice and were merely in the possession of the
Adjudicating Authority. This becomes clearer from the judgment of
the learned single Judge and of the Division Bench of the Delhi High
Court in that case.

34. From the judgment of the learned single Judge in Natwar
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Singh's case 2007 Law Suit (Del) 345, relied upon by both the &
learned counsel, it is clear that what the petitioner sought was the &
documents, which were “in possession” of the Adjudicating Autho
because according to them, those documents helped th|
(paragraph 1). This is clearer from paragraph 3, where the learned

single Judge recorded that the petitioners had requeste supply

of the entire documents “available i he Directorate of

wherein the r-" e e has quoted a part of the show cause
notice,. M. Iied upon the following words in the show

@ ‘IN ISSUING this Show Cause Notice, reliance, inter

@ " He relied upon the fact that these were the very words in the
ow cause notice in the case before us. In view thereof, he
contended that all that the learned Judge held the petitioner to be
entitled to was the documents listed in the annexure to the notice and
nothing else.

We are not inclined to speculate in this manner and in this
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regard. The entire show cause notice is not set out in the judgment. It &
is difficult to say that the documents other than those mentioned in &
the annexure to the show cause notice were relied upon. It appe
that the 83,000 documents referred to in the judgment m,
were not relied upon for the purpose of the show cause notice. This
is clearer from paragraph 20 which refers to the petition demand

for documents “allegedly procured by Shri

“allegedly in the possession of the Dire
indicates that the stand of the r §>
were not even in the possession irectorate.

35. Mr.Setalvad relied u an earlier judgment of the learned

single Judge of the hi High Court dated 18.12.2006 in a different

ion (C) N0.18901/2006 also filed by Natwar

writ petition m it
Singh onl tose of determining whether the documents of

which-ins was sought by the petitioner in that case were relied

show cause notice therein. Paragraphs 9 and 12 of the
@ ent in fact indicate that they were not. In paragraph 9, the

arned Judge recorded that the petitioner therein had demanded the
documents produced by the said Dayal from USA and demanded the
same on the premise that the documents were in the possession of
the respondents and available with them though they had not been

specifically relied upon by the petitioner. The petitioner sought
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inspection though the documents were not specifically relied upon on %
the ground that they were relevant. In paragraph 12, the learned &
Judge recorded that the petitioner's counsel insisted that
petitioner was entitled to documents “which though have m
relied upon by the respondents, but which are alleged to\be in
possession of the respondents”. It is clear therefore, tha at case

what was sought was relevant document t documents which

gg%l Division Bench of the
% 49 (2008) DLT 18.

judgment makes it clear that the

were relied upon.

36. This brings us to the |

Delhi High Court in Natwar
Paragraph 15 of th

documents of which \inspection was sought by the petitioner were
?r- 0 rred to in the show cause notice but were
c the Directorate of Enforcement. Paragraph 15

“15. It is not in dispute that the entire material
referred to in the show cause notice and relied upon
@ by the Directorate of Enforcement has been furnished

to the noticees in the present cases. The noticees,
therefore, knew the exact basis on which the
Adjudicating Authority proposed to initiate an inquiry.
They had an opportunity to explain their position qua
the said material. The attempt made by the petitioner
however was to seek disclosure of all the documents
in_possession of the Directorate of Enforcement
regardless of whether or not the Directorate was
placing any reliance upon the same. What is
significant is that the Adjudicating Authority was at
that stage taking only a prima facie view of the matter
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and was not either by the provisions of the Rule or by
any other principle of fairness or considerations of
equity, required to supply the material upon which the

Enforcement Directorate did not place any reliance

against the noticees. The insistence on the part of the

appellants for disclosure of documents that were

being pressed into service against them

therefore unsupported by any legal require un

the rules or principles of natural justice as| applicable

to such inquiries. The Adjudicating Autho was/in

that view legally correct in declining the re for

supply of documents not relied upon by the

Directorate of Enforcement. Sg.a as the learned

&
37. Mr.Chinoy and Mr.Se % pon the judgments in
cases relating to preventiv tention under the Conservation of
Foreign Exchange & Prevention of Smuggling Activities Act, 1974.
We are not sure that the principles under these enactments can be
applied to th iong Jof the Act and the Adjudication Rules. In

are bound by the judgment of the Supreme Court in

Adjudication Rules and the judgment of the Division Bench
this Court in Shashank Manohar's case. Further there is nothing in
the judgments cited by Mr.Chinoy and Mr.Setalvad that militates
against the view taken in these judgments. We will now deal with
these judgments.
(A). In (1981) 2 SCC, 436, Kirit Kumar Chaman Lal vs. Union

of India relied upon by Mr.Chinoy, the Supreme Court held :-
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“12. The matter does not rest here but two additional
points which have been taken in the writ petition
before us are sufficient to void the order of detention

passed against the detenu. In the first place, it was
submitted that the endorsement on the file produced

before us by the government shows that the
documents concerned were examined not b @

authority. In these circumstances, therefore, i t be
held that there was no decision by the detaining
authority that the documents elevant. It was,
however, submitted by Mr Pha

detention but did not fgrm
satisfaction of the detaini

it passed the order
conceded by Mr/Rha

e documents were placed
before the detaining authority and were, therefore,

out giving the grounds the mere
e satisfaction of detaining authority would
the order of detention incomplete and
ctive. Once the documents are referred to in the
unds of detention it becomes the bounden duty of
the detaining authority to supply the same to the
detenu as part of the grounds or pari passu the
grounds of detention. There is no particular charm in
the expressions “relied on”, “referred to” or “based on”
because ultimately all these expressions signify one
thing, namely, that the subjective satisfaction of the
detaining authority has been arrived at on the
documents mentioned in the grounds of detention.
The question whether the grounds have been referred
to, relied on or based on is merely a matter of
describing the nature of the grounds. Even so in the
case of Ramchandra A. Kamat v. Union of India &
three-Judge-Bench decision of this Court to which one
of us (Fazal Ali, J.) was a party, clearly held that even
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the documents referred to in the grounds of detention
have to be furnished to the detenu. In this connection
the court observed as follows: [SCC p. 273: SCC (Cri)

p. 417, para 8]

“This Court has repeatedly held that the
detenu has a constitutional right under Article 22(5
be furnished with copies of all the mateyi relied
upon or referred to in the grounds of deténtion, with
reasonable expedition.”

Thus, it is absolutely clear to us that whether the
documents concerned are ref relied upon or
ing authority

grounds so as to enable detenu to make an
effective representation 4
grounds of detention:

the present c nued detention of the

void.”
(emphasis supplied)

cuments”. This of course, is assuming that the ratio of this
ent is applicable to cases such as the one before us.

@2). The judgment of the Supreme Court in Chandrama Tewatri

vs. Union of India 1987 (Supp) SCC 518, relied upon by Mr.Setalvad

does not carry his case further. Mr.Setalvad relied upon the following

observations in paragraph 4 of the judgment :-

............. However, it is not necessary that each and
every document must be supplied to the delinquent
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government servant facing the charges, instead only
material and relevant documents are necessary to be
supplied to him. If a document even though mentioned
in the memo of charges is not relevant to the charges

or if it is not referred to or relied upon by the enquiry
officer or the punishing authority in holding tf

proceedings or the order. If the document (is
against the party charged the ground of
principles of natural justice cannot succes
raised.”

It is not the respondents case that'the uments of which

inspection is sought by the petitiog>er a elevant to the charges.

We will assume that the judgment-.r -the person concerned to
be furnished only with the d ents’relied upon. We have come to
the conclusion that the documents, of which the petitioner sought

inspection were relied\upon by the first respondent in forming his

opinion.
(©). e same reasons, the judgment of the Supreme Court
in rishnan Prabhakaran vs. State of T.N., (2000) 9 SCC 170,

S t carry Mr.Setalvad's case any further. This again is

suming that the cases under the CAFEPOSA apply to cases such

as the one before us.

38. This brings us to a consideration of the question whether
the documents of which the petitioner seeks inspection were relied
upon in the show cause notice.

39. We enumerated earlier the documents of which the
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petitioner sought inspection in paragraph 3 of his advocate's letter &

dated 22.08.2011. Mr.Setalvad stated that the respondents are now

agreeable to furnish the petitioner all the documents except th

only consider whether the petitioner is entitled to these d ents.

40. Before considering this aspec cessary to refer to

the show cause notice once again. As ed earlier, the show

ﬁ% n 16(3) and states :
iP complaint and after
considering the e shown by the complainant in
his complaint there ears to be contravention of the

following provisions of the Act as specified in the
complaint.

cause notice refers to the compl

“On perusal

The W se notice itself does not refer to any
ver except the complaint. Thus while deciding

ment was relied upon by the first respondent, it is

incorporated into, and forms an integral part of the show cause
notice.

It is also important to note that the last sentence of the
show cause notice states “Reliance has been inter alia placed on the
documents listed in Annexure to the complaint.” (emphasis supplied)

Thus for the purpose of issuing the show cause notice, reliance was
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placed not merely on the documents listed in the annexure to the &
complaint. &
41. This brings us to a consideration as to whether
petitioner is entitled to the two sets of documents, the first f@
are those relating to the franchisees which are [referred’\to in
paragraph 1.1 of the complaint.

Paragraph 1.1 of the complain that upon receipt of

reliable information, inquiries were initia the Directorate of

0 cricket tournament

Enforcement regarding the con u%
organized by the BCCI ; isvof the information directives

he Act to the BCCI ; the BCCI by

were issued under section 37
their letters furnish certain details and subsequently the
information wa ei from other sources pointing to large scale
irregulariti @h 1.1 further states :- “In order to conduct a

thorough igation in the matter, documents were requisitioned

Cl, the Franchisees, Media and Commercial rights holder

BCCI and the concerned Authorised Dealers. The documents

eceived from the aforesaid sources were examined in detail. The

following paras briefly describe the background of issues covered by
the Complaint.” (emphasis supplied)
42. A plain reading of paragraph 1.1 indicates that the

information and the documents requisitioned from the franchisees
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were relied upon by the respondents. In fact the documents were
examined in detail. What followed in the complaint was obviously
based on all the documents referred to in paragraph 1.1.
respondents do not exclude any particular document referr
paragraph 1.1.
43. The petitioner is therefore, entitled to the uments

requisitioned and received from the franchi

44, This brings us to a considerat the documents

referred to in paragraph 3( lence the same is

reproduced again :-

“(k) The statement>of Mr.Andrew Wildblood of
12.10.2010 relied upon in para 2.10 by
reference confirms and incorporates the
S nts of Paul Manning, John Loffhagen

d r Griffiths tendered on 29" and 30"

2010 to ED. The  statements of Paul

ning and John Loffhagen have not been

provided which makes the  statement of
Andrew Wildblood incomplete.”

The petitioner has been furnished a copy of the statement
of “Andrew Wildblood. It is referred to in paragraph 2.10 of the
complaint. Paragraph 2.2 of the complaint reads as under :-

“2.10 Further, Mr. Andrew Wildblood, Vice
President, IMG (UK) Ltd., appeared in this office on
12.10.2010 and in his statement he explained the
services provided by IMG to BCCI-IPL in relation to
the conduct of the Indian Premier League and stated
that they had researched the correct split of rights
between those that would be sold centrally by the
BCCI and those to be sold locally by the respective
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franchises in order to arrive at the optimum financial
position and that all of this would have been educated
estimates of potential value as no precedent existed &

for the launch of such a league and that it was this

financial research that would have suggested the

reserve price that was set for the first franchise
tender. He further stated that the MoU signed
BCCI, sets out IMG's obligations and co sat 1; >
arrangements as follows :

- Developing the concept for the ing,
commercial and investment structuring of this
league.

- The preparation and draftin legal documents

- The sale of th
case of th i

reparation of the tender documents in
respect of the sale of the franchises.

ion of the player agreements, the
ional rules.

e implementation of the league.

- Under a separate agreement, the production of
the Television coverage.” (emphasis supplied)

In fact the statement of Andrew Wildblood referred to

above does not reflect the contents of paragraph 2.10 of the
complaint. The contents of paragraph 2.10 have obviously been
obtained by respondent No.1 from the documents referred to in
Wildblood's statement. The relevant portion in Andrew Wildblood's

statement pertaining to the present matter i.e. the transaction
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between the BCCI - IPL and IMG is as under :- %

“Today | have been shown copies of the statements
dated 29" and 30" September 2010 tendered by the
following IMG officials :

1. Mr. Paul Manning
2. Mr. John Loffhagen
3. Mr.Peter Griffiths

| have read the above statements ave
put my dated signatures thereon confirmation of their
contents. | state that the contents ese statements
tendered by the aforesaid IMG officials.are true and
correct except those portiorl;s/\”(\\r&ﬁch re not within my
knowledge. However, | confirm that“their statements
present true and correct-facts and.l am in agreement

with the same. | also con \th@réhatever has been
attributed to me in. th statements are correct.”

The statement of rew Wildblood by itself contains

nothing regarding the\ \contents of paragraph 2.10 of the complaint.

The statemen ir the contents of the statements of Paul
Manning, nagen and Peter Griffiths and is therefore,

porated by him therein. It is clear therefore, that what

dent No.1 relied upon was the statement not merely of
@n w Wildblood but the statements of Paul Manning, John
offhagen and Peter Griffiths referred to in Wildblood's statement.
46. In the circumstances, the petitioner is entitled to be
furnished the documents referred to in paragraph 3(k) of the letter
dated 22.08.2011.

47. The petitioner was denied the copies or even inspection
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of the documents referred to in paragraph 3 of the letter dated &
22.08.2011. The respondents have now, during the course of this &
hearing, agreed to furnish all the documents except those relatin
the franchisees referred to in paragraph 3(f) of the said letter :@f
statements referred to in paragraph 3(k) of the said letter. We have
held that the petitioner is entitled to those documents as . It must

follow therefore, that the decision to proceed e inquiry is liable to

against the respondents cond
would be entitled to proce
event of his furnishing the documents referred to in paragraph 3 of

the letter dated 22.08.2011. Alternatively, the respondents would be

entitled to issu re ow cause notice and proceed accordingly.
They are atlibe do so even now afresh.

48. inoy further submitted that the opinion is liable to

d set aside as it contains no reasons. As we mentioned

r, no reason for the opinion is separately recorded. The only
document relied upon by the respondents is the letter dated
21.03.2013. A plain reading of this letter establishes that it contains
no reasons whatsoever. Mr.Chinoy's reliance upon the judgment of
the Division Bench of this Court in the case of Shashank Vyankatesh

Manohar vs. Union of India and the Directorate of Enforcement,
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2013(12) LJSOFT 81 = 2013(5) ALL MR 551, is therefore, well &
founded. &
49. The petitioner in that case had also challenged the sh
cause notices issued to him on the ground that he was vic
liable in view of section 42 of the Act. The petitioner therein was the
President of the BCCI. The proceedings were also in re t of the
IPL. The Assistant Director, Directorate cement had filed a

complaint under section 16(3) of the A a specific direction

alleging violation of the Act to g te .1314.00 crores. On

)

OwW cause notices were issued

the basis of the complaint,

including to the noticees in the w cause notices in the case before

us. The petitioner therein filed his replies to the show cause notices

in which he fti Y s grounds, including that the notices were
issued. wi utic lon. The petitioner also raised various
contentio merits, including that he was only the ordinary

f the Board and had no role in conducting the relevant
@5 South Africa. On 06.06.2013, the Special Director called the

oticee in that case for a personal hearing for adjudication. The
notice stated that the same was issued after the Special Director
considered the cause shown by the petitioner and was of the opinion
that the adjudication proceedings as contemplated under section 13

of the Act should be proceeded with in accordance with rule 4 of the
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Adjudication Rules. The petitioner challenged the show cause %

notices and the communication dated 06.06.2013. The Division
Bench held as under :-

14. Even if one were to a
on the basis of the submission of th arned
Additional Solicitor General that only so
cases would fall within the mischief of Rul
(3) of the Adjudication Rules, yet the fact
Adjudicating Authority has applied his mind to the
objection raised by the notice only be evident
if the formation of his opinion%d at least on
the file. This forming of opinion ne ot be a detailed
consideration of all the submissions” but must show
application of mind to” the ‘objections raised by the
noticee. In case the obj 'oﬁséjré such as would
require  detalil ideration, the authority
concerned can se of'the objections by stating
that the same would require detailed consideration,
which would be done at the disposal of the notice by
the final order.

15. ever, this formation of opinion by the
Adjudi thority is not required to be preceded
DY onal hearing but only consideration of the
fen objections of the noticee would meet the ends
tural justice. The personal hearing would be
afforded to the noticee before the disposal of the
show cause notice by a final order an appealable
order. This formation of opinion must be on record of

@ the Adjudicating Authority, in this case the Special

Director, Directorate of Enforcement. Keeping this
recording of reasons on the file would ensure that
there has been a due application of mind to the
objections raised by the noticee. This would be a
necessary safequard against forming arbitrary
opinions. These recorded reasons must be furnished
to the noticee, when asked for by the noticee at the
time of granting a personal hearing to the noticee.
This would give an opportunity to the noticee during
the personal hearing to correct any erroneous view
taken in forming the opinion to proceed further with
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the show cause notice. This would ensure that the
opinion formed on the preliminary objections which &

would otherwise never be a subject matter of
discussion/debate before the Adjudicating Authority is
also a part of the order to be passed by the
Adjudicating Officer. In the absence of the above, t

preliminary _objections would be dealt with by fthe
Adjudicating Authority possibly only in_his mind’whi

deciding to proceed further with the notidé and the
reasons _would _never be recorded to ' evidence
consideration of the objections. This would result in
great prejudice to the noticee for more than one
reason. Firstly, the noticeee w e no clue as to
what were the considerations w ighed with the
Adjudicating Authority to rej
objections. It is also very cl
the Act and the R

19, N In this case, it has been specifically
provid ule 4 of the Adjudication Rules that the
noti n he Act is entitled to raise objections to

the( i e) )of the notice and the Adjudicating

ould pre-suppose an application of mind to the facts
and the objections of the party before it is decided to
proceed further with the show cause notice. This
opinion cannot be arbitrary, but must be supported by
reasons, howsoever, minimal those reasons may be,
to evidence application of mind to the objections
raised by the noticee.

20. The nature of the adjudication proceedings,
the nature of the alleged contraventions, the nature of
alleged liability and the extent of penalty which may
be imposed demonstrate why we are inclined to place
the aforesaid interpretation on the provisions of Rule
4(3) of the Adjudication Rules in the context of the
adjudication proceedings under Section 13 read with
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respondent No.1 under rule 4(3) that an enquiry should be held
against the petitioner as stated in the letter dated 21.03.2013 is liable
to be quashed and set aside, as it contains no reasons is well
founded. Mr.Setalvad agreed that there are no separate reasons for

the opinion even on the files of the respondents on the basis of which
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Section 42 of the Act.

21. Thus, in view of the above discussion, we
are of the view that Adjudicating Authority after
Issuing show cause notice and receiving objections to
the notice from the noticee, is required to apply hi
mind to the objections by recording his reasons(for

forming an opinion on the file. This exercis d

be preceded by personal hearing and the order toshe
passed on the objections is not required to be detailed
order, but it must disclose some link the

objections raised by the noticee and the opinion

formed by the Adjudicating Auth > This recording
of the opinion of the Adjudicati uthority would be
roceedings are
dropped in the form oggan Q However, in cases
where the opinion is ed proceed further with
u‘ notice for personal
he to the party in terms of
I on Rules. However, if on
personal hearing, the

same sho be given. However, this recording of
reasons-i t an appealable order but it would give
the notice hance during adjudication proceedings
to {e 1e ) reasons which led the Adjudicating
tha to form an opinion that he must proceed
r with the inquiry against noticee. This would
result in fair procedure which would be in
consonance not only with Rule 4 of the Adjudication
Rules but with principles of natural justice.”
(emphasis supplied)

Mr.Chinoy's submission that the purported “opinion” of
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the inquiry is sought to be held under rule 4(3). The letter merely &
states that after considering the cause shown by the petitioner, &
respondent No.1 was of the opinion that the adjudicati
proceedings, as contemplated in section 13 of the Act should 0%\\

against him in accordance with the procedure laid down in rufe 4 of

the Adjudication Rules. The letter thereafter merely fixe date of

the hearing and permits the petitioner to imself or through a

legal practitioner / chartered account letter says nothing
o

more except that if the petition

r fﬂx ar, the matter will be
aterial and evidence available.

ommunication of an opinion. The

proceeded with on the basis. of

The letter therefore, is merely

opinion is admittedly

recorded in re >t o

clear s no room for doubt. Mr.Setalvad submitted that the

t in writing. There admittedly are no reasons
opinion.

r.Setalvad's suggestion, the judgment is

Shashank Manohar's case must be restricted to the facts
@ t case alone. We do not see how that can be so. The Division

ench has dealt with the question of law viz. the interpretation of the
provisions of Act and Adjudication Rules in detail. The interpretation
of the statutory provisions can never be restricted to the facts of a
case. The application of a judgment to a given case is another matter

altogether. Indeed that would depend upon the facts of the case.
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However, the ratio of the judgment especially as contained in the &
portions quoted above, apply to the provisions of the Act and the &
Adjudication Rules in general and cannot be restricted to that c
alone.
52. Mr.Setalvad relied upon the observations (of the Division
Bench in paragraph 36 in support of his contention that t dgment
was only in view of the peculiar facts of tha e. In paragraph 36,
the Division Bench noted that since rial on record was
sufficient to take the view that th %X ein was not in charge

of and responsible for openi ting the bank accounts etc.

it would be necessary for th djudicating Authority to form an

opinion whether the ‘petitioner could at all be considered to be

vicariously Iiab ction 42(1) of the Act. In paragraph 37, the
ivisi 3 hved that there was nothing on record that

he Adjudicating Authority had considered various

ore forming his opinion to proceed further with the inquiry
@1 rule 4(4) of the Adjudication Rules. In paragraph 35, the

ivision Bench also noted that even in a case of a person holding the
position of a Managing Director, he would not be liable if he had no
knowledge of the contravention or even if he had exercised all due
diligence to prevent the contravention of the Act.

The above observations only indicate that the case of the
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petitioner in that case even on facts was very strong. That however, %
does not restrict the ratio of the judgment relating to the interpretation &
of the provisions of the Act and the Adjudication Rules only to t
case. The ratio of the judgment is binding on us.
53. In the circumstances, rule is made absolute in terms of
prayers (a), (aa) and (b). The respondents shall be enti o either
issue a fresh show cause notice and pr fresh on the basis
thereof in accordance with law or to<fur the documents in
? 8. d thereafter form an
%ding the petitioner a fresh

emplated under Rule 4.

paragraph 3 of the letter date

opinion afresh under rule
opportunity to show cause as ¢

On Mr.Setalvad's application, the operation of this
judgment and [ ed for a period of six weeks, in view of his
statemen @ meantime the Special Director, Directorate of

Enfo il not proceed with the hearing pursuant to the

notices. This stay will not however, prevent the

ndents from proceeding with the matter in accordance with this

@dgment.

(B.P. COLABAWALLA, J.) (S.J. VAZIFDAR, J.)
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